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Abstract	
This	dissertation	was	written	as	part	of	the	LL.M.	in	Transnational	and	European	Com-
mercial	Law	and	ADR	at	the	International	Hellenic	University.		
This	research	will	try	to	identify	whether	set	off	can	be	used	as	a	defense	during	arbi-
tral	procedures	and	will	try	to	investigate	any	feasible	alternatives	that	the	arbitrators	
may	have;	remaining	both	consistent	to	relative	procedural	laws	and	doctrines.	Mean-
time,	the	goal	for	efficiency	and	quick	adjudication	are	core	values	of	modern	arbitra-
tion	which	have	to	be	preserved.	Finally,	set-off	is	related	to	other	important	commer-
cial	institutions	as	the	insolvency	proceedings.	
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Preface	
Set-off	is	defined	as	a	mechanism	by	which	two	or	more	claims,	which	are	re-
ciprocally	opposed,	can	be	extinguished	up	to	the	level	of	the	smaller	amount1.	
This	research	will	try	to	identify	whether	set	off	can	be	used	as	a	defense	dur-
ing	arbitral	procedures	and	will	try	to	investigate	any	feasible	alternatives	that	the	ar-
bitrators	may	 have;	 remaining	 both	 consistent	 to	 relative	 procedural	 laws	 and	 doc-
trines.	 Meantime,	 the	 goal	 for	 efficiency	 and	 quick	 adjudication	 are	 core	 values	 of	
modern	arbitration	which	have	to	be	preserved.	
Many	issues	have	to	be	clarified	about	the	tribunal’s	jurisdiction	to	adjudicate	
set-off,	especially	if	the	set-off	claim	arises	from	a	legal	relationship	which	is	unrelated	
to	the	contract	upon	which	the	tribunal’s	jurisdiction	is	based.	The	legal	nature	of	the	
set-off	itself	may	lead	to	totally	different	results,	as	in	many	legal	systems	set-off	has	a	
substantive	nature,	while	in	others	it	is	considered	a	procedural	instrument.	Even	if	the	
same	approached	is	being	followed	by	different	legal	systems,	still	many	details	remain	
different	that	the	final	outcome	varies	significantly		
Finally,	set-off	 is	 related	to	other	 important	commercial	 institutions	as	the	 in-
solvency	proceedings.	Bankruptcy	changes	the	rights	of	the	other	party	or	parties	in	a	
commercial	transaction.	The	issue	here	is	that	the	national	bankruptcy	laws	around	the	
word	vary	significantly	between	them	and	that	there	is	no	freedom	for	the	parties	to	
opt-out	from	the	application	of	the	national	applicable	bankruptcy	law.	Thus,	the	be-
ginning	of	bankruptcy	proceedings	would	lead	to	the	change	of	the	applicable	law	that	
the	tribunal	has	to	follow,	despite	the	possible	different	contractual	choice	of	law	from	
the	parties.	
	
																																																						
1	Pascal	Pichonnaz,	Louise	Gullifer,	Set-off	in	Arbitration	and	commercial	trans-
actions,	Oxford	University	Press,	2014,	p.3.	
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Introduction	
Set-off	 procedures	 are	 necessary	 to	 facilitate	 the	 daily	 financial	 transactions.	
The	importance	of	set	off	in	financial	transactions	is	crucial,	affecting	the	allocation	of	
risk	and,	therefore	the	cost	of	every	transaction.	 In	many	daily	transactions	set-off	 is	
achieving	not	only	to	minimize	the	potential	costs	of	the	transactions	that	are	happen-
ing,	but	is	the	pillar	that	helps	the	modern	credit	system	works	smoothly.	
Trying	to	realize	daily	all	the	transactions	that	would	actually	be	needed	instead	
of	simply	setting	them	off,	would	make	the	economy	freeze,	as	not	even	the	modern	
computer	systems	could	afford	to	deal	with	so	many	transactions,	let	alone	it	would	be	
impossible	to	find	the	workforce	that	could	control	all	those	deals.	Finally,	the	judicial	
system,	private	and	public,	is	already	overloaded,	making	the	addition	of	more	unnec-
essary	 transactions,	 and	all	 the	disputes	 that	would	 follow	 them	 to	 look	more	 like	a	
nightmare	than	a	feasible	alternative.		
In	this	short	research,	the	writer	will	try	to	find	out	how	the	set	off	is	used	gen-
erally	 in	 financial	 transactions,	 how	 arbitral	 tribunals	 currently	 deal	with	 set	 off	 and	
how	they	could	improve	their	approach	towards	set	off,	to	achieve	a	lower	transaction	
cost	in	every	dispute	that	has	to	be	arbitrated	in	the	future.	The	legitimacy	and	the	ef-
ficiency	of	arbitration	should	also	be	protected,	 in	order	to	ensure	all	parties	that	by	
choosing	arbitration	they	are	choosing	a	reliable	ADR	mechanism.	
It	 is	crucial	to	find	an	elegant	balance	between	those	two	factors,	so	the	arbi-
tration	will	be	a	reliable,	cheap	and	fast	dispute	resolution	mechanism,	while	making	
sure	that	the	courts	around	the	world	and	the	parties	will	recognize	the	legitimacy	of	
each	and	every	arbitral	award	or	at	least	the	majority	of	them.	
The	issues	that	we	are	going	to	discuss	in	this	paper	are	related	to	the	jurisdic-
tion	 of	 the	 tribunal	 on	 the	 set-off	 claim	 even	when	 a	 court	 or	 another	 tribunal	 had	
original	 jurisdiction	on	 the	 claim,	 the	applicable	 law	 that	will	 determine	 the	 require-
ments	of	the	set-off	and	finally	the	possible	issues	that	would	arise	for	the	set-off	if	an	
insolvency	procedure	happens	to	begin.	
  -8- 
A.	Set	off	
It	is	very	important	to	try	to	illustrate	the	need	of	set	off	not	only	in	daily	com-
mercial	transactions,	but	we	have	to	also	try	to	investigate	the	legal	doctrine.	Set-off	is	
treated	either	as	a	procedural	act	or	as	a	 substantive	notice	 totally	unrelated	 to	any	
kind	of	dispute	procedures.	
Procedural	set-off	is	treated	as	a	defense,	an	objection	of	the	defendant	in	civil	
law.	The	main	difference	between	an	objection	and	a	counter-claim	is	that	that	coun-
ter-claims	may	exceed	the	amount	of	the	original	claim.	Outside	the	arbitral	proceed-
ings	or	the	courtroom	set-off	may	be	treated	as	substantive	set-off,	just	by	one	party	
with	notice	claiming	the	set-off.	This	claim	then	has	a	discharging	effect	on	the	party’s	
obligation	and	interrupts	the	prescription	of	the	claim.	
The	main	problem	that	arises	from	the	different	nature	that	set-off	has	due	to	
the	way	is	being	treated	in	each	legal	system,	is	that	in	other	countries	is	used	as	a	se-
curity,	in	others	just	has	a	payment	function.	The	difference	is	far	bigger	than	just	the	
doctrinal	approach	that	the	arbitrator	should	follow	when	dealing	with	a	set-off.	The	
practical	matter	is	that	the	different	applicable	law,	which	would	give	to	the	set-off	a	
different	perspective,	completely	alters	the	function	of	the	set-off	in	daily	transactions.	
One	of	the	main	issues	that	this	project	is	trying	to	discuss	whether	the	tribunal	
has	the	power	to	adjudicate	upon	claims	which	are	not	in	the	arbitration	agreement.	
The	 problem	 arises	 specifically	 about	 the	 power	 of	 the	 tribunal	 to	 make	 an	 award	
which	has	res	judicata	on	the	set-off	claim2.	
The	 set-off	 can	 be	 contractual	 or	 can	 be	 a	 result	 of	 state	 legislation,	 which,	
sometimes,	forbids	the	parties	to	opt-out	from	the	provisions	of	the	specific	law.	This	
does	not	affect	the	discussion	that	follows,	as	the	question	is	not	if	the	set-off	is	suc-
																																																						
2	Alexis	Mourre,	The	Set-off	Paradox	in	International	Arbitration,	Arbitration	In-
ternational,	Vol.	24,	No.	3,	2008,	p.	388.	
  -9- 
cessful	on	the	merits,	but	if	the	arbitral	tribunal	has	the	competence	to	deal	with	the	
set-off	claim.	
A	very	interesting	distinction	could	be	made	here:	the	tribunal	has	jurisdiction	
to	deal	with	disputes	 if	 those	disputes	could	be	brought	 in	 front	of	 the	 tribunal	as	a	
main	claim,	while	competence	is	broader	than	jurisdiction	and	it	refers	to	all	those	dis-
putes	that	the	tribunal	has	the	power	to	adjudicate,	in	relationship	with	its	main	claim.	
	
A.1	Set	off	in	commercial	transactions	
Set	off	plays	a	crucial	role	in	international	commercial	transactions3.	It	can	facil-
itate	 small,	 medium	 or	 big	 transactions,	 simplifying	 the	 necessary	 procedures	 that	
need	to	be	repeated	thousands	of	times	daily	or	even	more.	It	is	economically	effective	
and	thus	it	should	be	encouraged4.	
The	rationale	of	accepting	such	a	broad	definition	of	objection	is	that	by	bring-
ing	his	or	her	claim	in	front	of	the	arbitral	court	accepts	the	jurisdiction	of	the	tribunal	
to	 resolve	 any	 dispute	with	 the	 original	 defendant	 up	 to	 the	 amount	 of	 the	 original	
claim.	
	
A.2	Set	off	in	commercial	arbitration	
If	set-off	is	a	common	tool	in	financial	commercial	transactions,	the	only	feasi-
ble	solution	is	to	treat	sat-off	the	same	way	in	arbitration.	Extra	difficulty	that	the	set-
off	has,	while	combined	with	the	international	arbitration	procedures	is	that	the	appli-
																																																						
3	Christiana	Fountoulakis,	Set-off	Defences	in	International	Commercial	Arbitra-
tion	–	A	comparative	analysis,	p.	1.	
4	Pascal	Pichonnaz,	Louise	Gullifer,	Set-off	in	Arbitration	and	commercial	trans-
actions,	Oxford	University	Press,	2014,	p.31.	
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cable	 law	 of	 the	 set-off	 claim	 can	 be	 different	 from	 the	 applicable	 law	 of	 the	main	
claim.	Therefore,	there	is	no	guarantee	that	the	two	distinct	applicable	laws	would	be	
suitable	with	each	other.	 It	 is	up	to	the	tribunal	to	render	an	award	compatible	with	
the	applicable	law	that	the	parties	have	chosen,	the	law	of	the	set-off	clam	and,	if	pos-
sible,	with	the	law	of	the	place	of	the	enforcement	of	the	award.	
	
A.3	Definitions	
Set-off	 is	defined	as	the	process	by	which	the	amount	owed	to	the	creditor	 is	
reduced	by	the	amount	which	the	creditor	owes	to	the	debtor5.	The	discharging	of	ob-
ligations	of	the	debtor	and	the	creditor	towards	one	another	happens	according	to	the	
applicable	law6.	During	the	set	off	process	a	mutual	amortization	of	debts	takes	place,	
without	an	actual	exchange	of	performances7.	
No	matter	which	theory	we	follow,	the	set-off	has	a	dual	personality:	substan-
tially	 it	 consists	 of	 right	 of	 the	 defendant	 which	 can	 be	 enforced	 outside	 the	 court	
room	and	procedurally	it	takes	the	form	of	an	objection	which	halts	the	main	claim.	
A.3.1	Substantive	Set-off	
If	the	set-off	is	treated	in	its	substantive	nature,	the	law	that	governs	the	con-
tract	from	which	the	actual	claim	was	created	regulates	the	actual	set-off	as	well.	So,	
the	national	or	“a-national”	law	that	governs	the	contract	will	govern	the	substance	of	
the	dispute	that	will	arise	from	it.	Depending	on	the	approach	that	 it	 is	 followed	the	
																																																						
5	Christiana	Fountoulakis,	Set-off	Defences	in	International	Commercial	Arbitra-
tion	–	A	comparative	analysis,	p.	1.	
6	Pascal	Pichonnaz,	Louise	Gullifer,	Set-off	in	Arbitration	and	commercial	trans-
actions,	Oxford	University	Press,	2014,	p.11.	
7	Christiana	Fountoulakis,	Set-off	Defences	in	International	Commercial	Arbitra-
tion	–	A	comparative	analysis,	p.	7.	
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set-off	counter-claim	is	either	interpreted	by	the	law	of	the	main-claim	or	it	is	just	al-
lowed	only	if	the	prerequisites	of	both	legal	systems,	the	main	and	the	counter-claim	
are	satisfied8	and	the	judgement	that	would	recognize	a	set-off	is	mere	declaratory9.	
The	Greek	Civil	Code	in	Article	264	(4)10	directly	refers	to	set-off;	it	specifically	
includes	set-off	as	a	mean	of	interrupting	the	statute	of	limitations.	Similar	provisions	
are	the	German	Civil	Code	(BGB)	§20411	and	the	French	Code	Civil	224712.	A	very	inter-
esting	and	useful	provision	that	clearly	demonstrates	the	 importance	of	the	substan-
tive	nature	of	the	set-off	is	the	Article	443	of	the	Greek	Civil	Code13.	According	to	this	
provision	 the	 set-off	 claim	 can	 be	 used	 to	 discharge	 the	 obligation	 of	 the	 claimant,	
																																																						
8	Alexis	Mourre,	The	Set-off	Paradox	in	International	Arbitration,	Arbitration	In-
ternational,	Vol.	24,	No.	3,	2008,	p.	388.	
9	Alexis	Mourre,	The	Set-off	Paradox	in	International	Arbitration,	Arbitration	In-
ternational,	Vol.	24,	No.	3,	2008,	p.	388.	
10	Greek	Civil	Code,	Section	264	–	Other	ways	of	 interruption:	“A	term	of	pre-
scription	shall	also	be	interrupted:	(…)	4(	by	the	raising	of	a	plea	of	set	off	based	on	a	
claim	of	the	defendant.”	
11	German	Civil	Code	(BGB)	§204:	Section	204	-	Suspension	of	limitation	as	a	re-
sult	of	prosecution	of	rights	(1)	The	limitation	period	is	suspended	by:	(…)	5.		the	asser-
tion	of	a	set-off	of	a	claim	in	a	legal	action.	
12	 French	Civil	 Code	 (Code	Civil	 Française)	 Les	 juges	 ne	peuvent	 pas	 suppléer	
d'office	le	moyen	résultant	de	la	prescription.	
13	Greek	Civil	Code,	Section	443	–	Counter-claim	subject	to	prescription:	“Set	off	
can	also	be	relied	upon	 in	regard	to	a	counter-claim	prescribed	by	 limitation	 if	at	the	
time	the	claim	and	the	counter-claim	prescribed	by	 limitation	 if	at	the	time	the	claim	
and	the	counter-claim	coexisted	the	 limitation	period	affecting	the	counter-claim	had	
not	been	completed.”	
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even	if	the	statute	of	limitations	has	already	expired	for	the	set-off	counter-claim	and	
no	cause	of	action	would	be	successful	for	the	set-off	claim	alone.	
A.3.2	Procedural	Set-off	
If	the	procedural	approach	is	accepted,	then	the	procedural	law	of	the	court	or	
the	 tribunal	 will	 define	 the	 steps	 that	 create	 a	 valid	 set-off	 counter-claim.	 Problem	
arises	 from	 the	prohibition	 for	parties	 to	avoid	 the	application	of	 the	national	bank-
ruptcy	statutes.	Thus,	if	an	insolvency	procedure	begins,	the	parties	have	to	follow	the	
relevant	applicable	bankruptcy	laws,	while	the	main	claim	would	still	be	controlled	by	
the	a-national	law	chosen	at	the	contract.	
	 The	legal	effect	of	the	set	off	is	the	termination	of	an	obligation14,	while	the	fi-
nancial	result	 is	the	balance	that	is	created	after	calculating	two	reciprocal	debts	and	
the	use	of	set	off	as	a	security	 is	 the	“short-cut	payment”15	 that	guarantees	that	the	
allocation	of	risk	will	remain	stable	between	the	parties.	
	 Thus,	 the	 legal	 nature	 of	 the	 set-off,	 procedural	 or	 substantive,	 is	 not	 so	 im-
portant	as	the	choice	between	set-off	and	counter-claim,	which	totally	alters	the	out-
come	 and	 the	 essential	means	 to	 accomplish	 a	 set-off.	 The	 set-off	 is	 capped	 by	 the	
amount	of	the	main	claim	and	remains	closely	attached	to	it16.	
	
																																																						
14	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	7.	
15	 Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	8.	
16	Vladimir	Pavić,	Counterclaim	and	set-off	in	International	Commercial	Arbitra-
tion.	Accessed	online	on	March	9,	2017	at	 [http://anali.ius.bg.ac.rs/Annals	 2006/Annals	 2006	
101-116.pdf],	p.	104.	
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A.3.3	Main	Claim	definition	
The	main	claim	is	the	claim	that	is	the	reason	or	at	least	one	of	the	causes	that	
the	arbitration	initially	started.	Usually,	the	claim	has	arisen	from	a	contract	that	con-
tains	an	arbitration	clause	and	during	 the	arbitration	 initial	 steps	or	during	 the	hear-
ings,	according	to	the	arbitration	procedural	rules	that	govern	the	case;	the	other	party	
has	made	a	set	off	counter-claim.	
The	main	claim	can	be	defined	as	well	as	the	οne	that	designates	the	claim	of	
the	party	against	which	set-off	is	relied	upon,	independently	of	how	set-off	operates17.	
The	method	that	has	to	be	followed	for	a	successful	set-off	depends	on	the	 law	that	
governs	the	set	off	and	the	main	claim:	It	could	be	done	either	in	front	of	a	court,	a	tri-
bunal	or	even	just	by	the	party	that	informs	the	other	party	about	the	set	off	(ipso	iure	
set	off).		
Other	writers	use	the	term	primary	claim18,	which	means	the	same:	the	exist-
ence	of	two	claims,	one	in	front	of	an	arbitral	tribunal	and	one	in	the	form	of	a	set	off	
claim,	that	aims	to	reduce	the	main	claim.	
	
A.3.4	Set	off	Counter-Claim	definition	
The	set	off	counter-claim	 is	 the	claim	of	any	party	relying	upon	set-off	or	de-
claring	it19.	The	term	set	off	claim	shall	include	a	claim	that	was	made	in	a	valid	manner	
and	that	the	set	off	claim	would	be	considered	valid	from	the	arbitral	tribunal,	had	the	
																																																						
17	 Pascal	 Pichonnaz,	 Louise	 Gullifer,	 Set-off	 in	 Arbitration	 and	 commercial	
transactions,	Oxford	University	Press,	2014,	p.12.	
18	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	167.	
19	 Pascal	 Pichonnaz,	 Louise	 Gullifer,	 Set-off	 in	 Arbitration	 and	 commercial	
transactions,	Oxford	University	Press,	2014,	p.12.	
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tribunal	competence	to	adjudicate	the	set	off	and	given	the	facts	that	the	tribunal	 is	
judging	upon.	
The	key	for	the	procedural	set-off	is	that	the	tribunal	needs	jurisdiction	just	to	
adjudicate	 the	main	 claim,	 so	 the	 tribunal	 needs	no	extra	 jurisdiction	 for	 the	 set-off	
one.	The	hatch	 is	 that	 this	 is	a	back	door	 for	 the	court	 to	extend	 its	 jurisdiction	 to	a	
counterclaim	in	spite	of	an	arbitral	agreement20.		The	rationale	is	that	when	a	party	has	
submitted	its	disputes	to	an	arbitral	tribunal,	then	the	tribunal	shall	decide	on	all	ob-
jections	upon	which	the	success	of	its	claim	may	depend21.	
A.4	Using	Set	off	to	risk	balance	and	to	avoid	disputes	
Set	off	is	an	expression	of	fairness,	as	it	balances	the	risk	between	the	two	par-
ties,	by	avoiding	to	put	all	the	burden	of	the	other’s	party’s	 insolvency	risk22.	 It	helps	
business	partners	to	participate	in	more	and	riskier	deals,	giving	the	assurance	that	all	
the	deals	between	the	parties,	even	unrelated	when	made,	they	can	be	used	as	a	secu-
rity,	in	case	the	other	party	has	unforeseeable	difficulties	in	honoring	its	financial	obli-
gations.	Set	off	reserves	the	debtor’s	right	to	fulfill	its	obligations	even	in	the	grey	zone	
of	insolvency23.	
																																																						
20	Alexis	Mourre,	The	 Set-off	 Paradox	 in	 International	 Arbitration,	 Arbitration	
International,	Vol.	24,	No.	3,	2008,	p.	395.	
21	Alexis	Mourre,	The	 Set-off	 Paradox	 in	 International	 Arbitration,	 Arbitration	
International,	Vol.	24,	No.	3,	2008,	p.	395.	
22	 Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	1.	
23	 Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	11.	
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Set	off	could	possibly	increase	economic	efficiency24	by	simplifying	the	millions	
of	financial	transactions	between	members	of	the	financial	system,	instead	of	multiply-
ing	the	exchange	of	money	orders.	Set	off	is	used	daily	to	avoid	cost-intensive	back	and	
forth	payments25.	Fewer	transactions	will	create	fewer	disputes,	which	will	lead	to	less	
litigations	 or	 arbitration	 procedures.	 This	 reduces	 the	 cost	 of	 financial	 transactions,	
facilitating	the	international	commerce	by	reducing	the	costs	that	may	arise	from	each	
transaction.	
Furthermore,	if	the	set-off	is	widely	accepted,	the	remain	disputes	would	arise	
for	 lower	 amounts	 and	 between	 fewer	 parties,	 facilitating	 the	 daily	 process	 of	 the	
working	of	the	economy.	A	successful	set	off	eliminates	the	need	for	each	party	to	per-
form	its	obligation	separately26.	
	
A.5	Applicable	Law	–	Conflict	of	Law	Rules	
The	applicable	 law	will	 guide	 the	 tribunal	 on	 the	way	 it	 should	deal	with	 the	
set-off	 counter-claim.	Among	some	 fundamental	 conflict	of	 law	rules	 that	may	 facili-
tate	our	understanding	the	proper	method	to	deal	with	the	set-off	claim	is	the	Rome	
regulation	(2008),	UNDIROIT	Principles	and	the	European	Principles.	Different	national	
legislations	have	different	provisions	about	set-off	 in	generally	and	even	more	differ-
ences	in	commercial	arbitration.	
Illustration:	According	 to	Greek	Civil	 Code	 set-off	 of	 a	 claim	 for	which	 the	 statute	of	
limitations	 has	 expired	would	 be	 successful	 against	 the	main	 claim,	 even	 though	 the	 set-off	
claim	would	be	bared	if	was	the	main	claim	in	a	stand	alone	in	a	cause	of	action.	
																																																						
24	 Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	9.	
25	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	9.	
26	UNIDROIT,	PICC	Principles,	Chapter	8,	Set-off,	comment	No	1	on	Article	8.1.	
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Furthermore,	when	dealing	with	 institutional	arbitration	we	have	to	 take	 into	
account	the	provisions	of	the	specific	institution	that	may	materially	alter	the	result	of	
the	set-off	claim,	especially	 its	admissibility	 into	the	arbitral	process	and	the	relevant	
fees	that	the	parties	have	to	prepay.	Many	modern	rules	provide	that	the	tribunal	shall	
have	jurisdiction	even	if	the	defense	arises	outside	the	scope	of	the	arbitration	agree-
ment,	expanding	de	jure	the	consent	already	a	priori	given	by	the	parties27.	
	
A.6	Legal	nature	of	set	off	
Set	off	is	not	clear	whether	is	governed	as	a	substantive	or	procedural	matter28.	
This	will	 create	many	problems,	especially	when	the	procedural	 law	 is	different	 than	
the	 substantive	 one	 (e.g.	 Tribunal	 applying	 substantive	 and	 procedural	 rules	 from	 a	
different	national	origin).	
Moreover,	if	set	off	were	to	be	treated	as	a	legal	defense,	then	court	or	the	tri-
bunal	that	adjudicates	the	main	claim	would	be	competent	to	decide	upon	the	set	off	
claim	as	well.	Even	though	this	could	be	true	if	this	would	be	the	national	law,	for	the	
purposes	of	international	commercial	arbitration	this	cannot	be	true,	as	the	tribunal’s	
power	 is	 just	 a	 contractual	 one,	 so	 no	 legal	 doctrines	 or	 doctrines	 can	 extend	 the	
court’s	competence	to	any	other	claim	than	the	explicitly	decided	by	the	parties.	
Therefore,	 many	 well-known	 set	 of	 rules	 had	 to	 alter	 their	 own	 provisions	
about	 set-off,	by	adding	a	dedicated	provision	 in	 their	 rules,	expanding	 the	 scope	of	
the	 agreement	 of	 the	 parties	 to	 all	 the	 possible	 defenses,	 including	 set-off	 counter-
																																																						
27	Swiss	Rules	of	International	Arbitration,	Article	21-5.	
28	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	14.	
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claims.	 The	 UNCITRAL	 Arbitration	 Rules29	 contain	 an	 ambiguous	 provision,	 while	 in	
Swiss	CCP30	the	tribunal’s	jurisdictions	is	clearly	stated.	
The	historic	development	of	the	set	off	is	very	interesting	for	understanding	the	
nature	of	set	off31,	but	due	to	the	limited	scope	this	research	has	about	set	off	in	rela-
tionship	 to	 an	 international	 commercial	 arbitration	procedure,	 no	 further	 references	
will	be	made.	
It	is	crucial	to	try	to	identify	if	there	are	any	practical	differences	between	set-
off	which	are	based	on	related	and	non-related	issues.	For	the	related	ones,	the	tribu-
nal	 has	 jurisdiction,	 by	 following	 institutional	 rules	or	 just	 by	 interpreting	 the	 agree-
ment	of	the	parties	to	give	jurisdiction	to	the	tribunal	for	the	defenses	along	with	the	
main	claim.	
	
A.6.1	Practical	difference	in	the	nature	of	the	set	off	
The	practical	difference	between	the	set-off	as	substantive	discharge	of	obliga-
tions	and	a	procedure	in	front	of	a	tribunal	is	not	as	important	as	it	seems.	The	algo-
rithm	that	we	follow	 is	different,	but	at	 the	end	of	 the	day	the	main	claim	would	be	
reduced	by	an	amount	equal	to	a	set-off	claim.	What	remains,	though	vitally	important	
is	the	process	that	 is	followed,	as	this	could	possibly	affect	the	outcome,	give	certain	
circumstances.	 For	example,	 if	 the	 set-off	 is	made	prior	 the	arbitral	proceedings,	 ac-
cording	 to	 the	applicable	 law,	 it	 is	 irrelevant	 if	 the	party	has	 followed	 the	necessary	
procedural	law	of	the	tribunal.	The	set-off	was	already	a	reality	before	the	beginning	of	
the	procedures	and	the	court	has	no	discretion.	
																																																						
29	UNCITRAL	Arbitration	Rules	AA	21	(3)	
30	Swiss	CCP	Par.	377	(3)	
31	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	23.	
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If	no	set-off	would	be	allowed,	but	English	Law	is	applicable	and	one	of	the	par-
ties	declare	bankruptcy	then	a	compulsory	set-off	of	their	claims	had	to	take	place.	In	
case	 the	 tribunal	 fails	 to	 take	 the	 English	 law	 into	 consideration,	 then	 a	 question	of	
possible	enforceability	of	the	award	is	raised,	especially	based	on	public	policy	issues.	
	
A.6.2	Comparative	approach	of	the	nature	of	the	set-off	
Many	 institutions	 have	 included	 direct	 or	 indirect	 provisions	 about	 set-off	 in	
their	rules,	such	as	the	ICC,	the	CIArb,	HKIAC,	JCAA,	JAMS,	SCC	etc.	Other	well-known	
set	of	rules,	such	UNIDROIT	are	also	dealing	with	set-off.	
A.6.3	Specific	examples	from	arbitration	set	of	rules	from	institutions	and	chambers	
CIArb	directly	 refers	 to	a	 set-off	 claim	as	part	of	 the	arbitration	agreement32.	
HKIAC	rules	define	a	claim	as	any	claim	or	counterclaim	submitted,	including	a	defense	
for	the	purpose	of	a	set-off.	HKIAC	has	a	very	broad	definition	of	set-off,	as	the	rules	
accept	a	 set-off	notice,	without	even	 referring	 to	 the	 specific	amount	 that	 the	other	
party	claims33.	
ICC	Arbitration	Rules	(2012)	do	not	directly	refer	to	set-off,	but	on	Article	36	(7)	
they	follow	an	approach	that	is	common	in	tax	law.	In	ICC	rules	set-off	is	taken	into	ac-
																																																						
32	CIArb	Arbitration	Rules	(effective	1	December	2015).	
33	HKIAC	Arbitration	Rules,	Hong	 Kong	 International	 Arbitration	 Centre,	 Rules	
2013,	Articles	3	&	5.	
  -19- 
count	when	 calculating	 the	 arbitration	 costs34.	 	WIPO	 similarly	 refers	 to	 set-off,	 but	
avoids	to	give	a	clear	definition	of	the	extend	of	an	admissible	set-off	claim35.	
JAMS	rules	take	the	best	of	both	worlds	and	include	set-off	in	the	definition	of	
the	 consent	 given	 for	 dispute	 from	 the	 parties	 and	 include	 set-off	 in	 calculating	 the	
costs	of	the	arbitration.36	Similar	approach	is	followed	by	the	Kuala	Lumpur	Arbitration	
Rules	[KLRCA]	in	Articles	4	&	1237	and	by	the	SIAC	in	Articles	25	&	28.38	Furthermore,	
Swiss	Rules	include	similar	provisions	on	Article	19.	
Appendix	 B	 of	 the	 Swiss	 Rules	 of	 International	 Arbitration	 clearly	 define	 the	
set-off	claim,	but	has	a	smart	provision	allowing	the	arbitrations	to	disregard	the	set-
off	 claim	 when	 calculating	 the	 arbitration	 costs,	 if	 no	 additional	 work	 is	 needed39.	
Same	approach	for	the	Vienna	Arbitration	rules,	requiring	the	parties	to	pay	additional	
fee,	as	long	as	additional	work	is	needed	to	adjudicate	the	set-off	claim.40	
																																																						
34	ICC	Arbitration	Rules,	International	Chamber	of	Commerce,	Rules	2012,	Arti-
cle	36	(7).	
35	WIPO	Arbitration	Rules,	World	Intellectual	Property	Organization,	2014,	Arti-
cles	36-44.	
36	 JAMS	 International	 Arbitration	 Rules,	 2016,	 Articles	 2	 &	 36	 respectively	
[JAMS	if	a	non-for	profit	ADR	organisation.	See	more	at:	https://www.jamsadr.com.	
37	KLRCA,	Kuala	Lumpur	Regional	Centre	for	Arbitration,	2013,	Articles	4	&	12.	
38SIAC,	Singapore	International	Arbitration	Institute,	2016,	Articles	25	&	28.	
39	Swiss	Rules	of	International	Arbitration,	Swiss	Chamber’s	Arbitration	Institu-
tion,	2012.	
40	VIAC,	Vienna	International	Arbitral	Centre,	2013,	Article	44.	
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JCAA	follows	the	expected	Japanese	scientific	clarity	and	have	a	specific	provi-
sion	on	Rule	20	for	the	Set-off	Defense,	demanding	a	writing	set-off	request41.	The	SCC	
gives	jurisdiction	to	the	tribunal	to	deal	with	the	set-off	and	uses	the	total	amount	of	
both	claims	(main	and	set-off	counter-claim)	to	calculate	the	arbitration	costs42.	More	
impressive	 is	the	fact	that	the	SCC	already	had	a	specific	set	of	rules	about	set-off	as	
early	as	2010,	while	until	know	many	 institutes	have	failed	to	 include	relevant	provi-
sions.	
A	big	absent	in	the	definition	of	the	set	off	is	the	LCIA,	as	it	would	be	expected	
from	the	London	Commerce	of	 International	Arbitration	 to	deal	directly	with	set-off.	
UNCITRAL	 has	 to	 be	more	 conservative,	 being	 the	 result	 of	 concession	by	many	na-
tions	around	the	globe,	so	it	accepts	the	set-off	claim	“provided	that	the	arbitral	tribu-
nal	has	jurisdiction	over	it”,	but	failing	to	define	the	jurisdiction!43	
PCA	Arbitration	Rules44	clearly	give	discretion	to	the	tribunal	to	accept	of	not	a	
set-off	claim,	as	long	as	it	has	discretion	over	it.	The	writer’s	personal	opinion	is	that	all	
the	tribunal	following	all	the	aforementioned	set	of	rules	give	discretion	to	the	tribunal	
to	accept	or	not	a	set-off	claim,	even	a	bigger	one,	by	including	both	the	main	and	set-
off	claim	inside	the	scope	of	the	arbitration	agreement.	
																																																						
41	JCAA	Commercial	Arbitration	Rules	(as	Amended	and	Effective	on	December	
10,	2015,	Article	20.	
42	 The	 Arbitration	 Institute	 of	 the	 Stockholm	 Chamber	 of	 Commerce	 (SCC),	
2010.	See	among	many	other,	Articles	5	&	45.	
43	UNCITRAL	Arbitration	Rules,	The	United	Nations	Commission	on	International	
Trade	Law,	2013,	among	others	Article	21(3).		
44	PCA	Arbitration	Rules	 (Permanent	Court	of	Arbitration),	2012,	Articles	21	&	
22.	
  -21- 
A.6.4	Specific	examples	from	arbitration	national	legislation	
The	English	Arbitration	Act	of	1996,	Article	101	(1)	clearly	gives	jurisdiction	at	
the	arbitral	tribunal	for	the	set-off	claim,	among	with	the	main	claims.	The	WIPO	Arbi-
tration	Ordinance	 –	Chapter	609	 remains	much	more	conservative	and	gives	 limited	
jurisdiction	to	the	arbitral	tribunal.	Specifically,	“the	arbitral	tribunal	has	jurisdiction	to	
decide	on	the	counter-claim	or	the	claim	so	relied	on	only	to	the	extent	that	the	subject	
matter	of	that	counter-claim	or	that	claim	falls	within	the	scope	of	the	same	arbitration	
agreement”.45	
The	Singapore	International	Arbitration	Act46	give	effect	to	an	award	who	re-
lied	upon	set-off	in	any	court	of	competent	jurisdiction,	but	fails	to	determine	which	is	
the	court	that	refers	to.	
Finally,	the	only	official	UNCITRAL	text	that	indirectly	refers	to	set-off	claims	is	
the	recommendations	paper	of	201047	where	on	§41,	footnote	35	which	considers	the	
set-off	claim	as	a	complicating	factor	that	could	reasonably	lead	to	the	decision	to	use	
a	3	party	tribunal	instead	of	a	solo	arbitrator.	
	
A.7	Effects	of	set	off	
Even	though	for	the	purposes	of	this	paper	not	all	the	effects	of	the	set	off	are	
important48,	the	set-off	mutually	discharges	the	obligations	of	the	parties.	 If	a	set	off	
																																																						
45	Arbitration	Ordinance,	based	on	UNICTRAL	Rules,	last	accessed	on	the	WIPO	
website	on	March	2,	2017:	[http://www.wipo.int/edocs/lexdocs/laws/en/hk/hk185en.pdf].	
46	Singapore	International	Arbitration	Act	(1995),	Article	19B	(am.	2001).	
47	Recommendations	to	assist	arbitral	 institutions	and	other	 interested	bodies	
with	regard	to	arbitration	under	the	UNCITRAL	Arbitration	Rules	(as	revised	in	2010).	
48	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	211.	
  -22- 
claim	exits,	many	traditional	doctrines,	as	the	equality	of	the	creditors	in	case	of	bank-
ruptcy	 are	 not	 applicable.	 Even	 though	 substantive	 law	may	 vary	 in	 different	 states,	
the	 use	 of	 set	 off	 as	 a	 de	 facto	 security	 mechanism	 is	 common	 practice	 globally,	
though	not	always	following	the	same	legal	reasoning	and	structure.	
	
A.8	Parties	that	take	part	in	a	set	off	
The	 traditional	 set	 off	 is	 the	 clearance	 between	 the	 debtor	 and	 the	 creditor.	
However,	 during	 an	 arbitration	procedure,	 the	 parties	 that	may	 invoke	 a	 set	 off	 are	
just	the	parties	of	the	arbitral	proceedings.	
Nonetheless,	a	simple	prerequisite	is	that	the	parties	must	owe	an	obligation	to	
each	other	and	legal	theories	for	piercing	the	corporate	veil	are	not	applicable	in	case	
of	a	set-off	counter-claim49.	
Illustration:	 Credit	 card	 transactions	 are	 tripartite	 set	 offs,	 taking	 part	 between	 the	
card	issuer	(usually	the	bank),	the	cardholder	and	the	business	charging	the	card.	The	parties	
agreed	to	waive	the	reciprocity	criterion	that	the	law	requires50	when	signing	the	contract	be-
tween	the	cardholder	and	the	card	issuer	and	the	card	issuer	and	the	business	that	charges	the	
card.	
	
A.9	Obligations	suitable	for	set-off	
The	 obligations	 that	 can	 be	mutually	 extinguished	 by	 set-off	must	 be	 of	 the	
same	species.	The	UNIDROIT	demands	the	claims	to	be	exactly	of	the	same	kind.	Both	
																																																						
49	UNIDROIT,	PICC	Principles,	Chapter	8,	Set-off,	comment	No	2	on	Article	8.1.	
50	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	13.	
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obligation	 must	 be	 enforceable	 and	 the	 other	 party’s	 obligation	 has	 to	 be	 ascer-
tained51.	
Illustration:	Wine	of	different	year	are	not	of	the	same	kind.	Cash	and	securities	are	
not	the	same	performances.	However,	currencies	that	are	convertible	are	subject	to	set	off52.	
	
A.10	Set-off	requirements	
The	obligations	that	can	be	mutually	extinguished	by	set-off	must	have	the	fol-
lowing	prerequisites53:	
A.10.1	Reciprocity	–	Maturation	-	Enforceability	
The	main	 claim	 has	 to	 be	 reciprocal	with	 the	 set-off	 counter-claim	 and	 both	
claims	have	to	be	mature.	Those	are	minimum	prerequisites	for	the	set-off	claim	to	be	
admitted	for	adjudication	by	the	tribunal.	Finally,	the	set-off	claim	has	to	be	enforcea-
ble	in	order	to	use	to	invoke	a	successful	set-off.	
A.10.2	Claims	of	the	same	Contract	/	claims	out	of	different	contracts	
If	 the	claims	arise	from	the	same	Contract,	 then	the	set-off	counter-claim	has	
all	the	details	needed	to	be	a	normal	counter-claim,	so	the	tribunal	has	original	juris-
diction	 to	make	 an	 award	 that	 has	 res	 judicata	 for	 the	 full	 amount	 of	 the	 counter-
claim,	even	if	this	amount	is	higher	than	the	main	claim.	
																																																						
51	UNIDROIT,	PICC	Principles,	Chapter	8,	Set-off,	comments	No	3,	4,	5	and	6	on	
Article	8.1.	
52	UNIDROIT,	PICC	Principles,	Chapter	8,	Set-off,	comment	No	1	on	Article	8.2.	
53	 Pascal	 Pichonnaz,	 Louise	 Gullifer,	 Set-off	 in	 Arbitration	 and	 commercial	
transactions,	Oxford	University	Press,	2014,	Chapter	III.	
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A.10.3	Special	Circumstances	
The	set-off	claim	does	not	have	to	be	arbitrable.	Even	though	an	agreement	to	
arbitrate	antitrust	claims	is	valid	and	enforceable54	in	many	countries,	the	set-off	claim	
is	 not	 the	 one	 to	 be	 adjudicated	 by	 the	 tribunal.	 The	 tribunal	will	 render	 an	 award	
about	the	main	claim,	beside	on	many	other	preliminary	factors	that	are	related	to	the	
main	claim.	
Even	if	the	set-off	is	not	accepted	by	the	tribunal,	still	the	act	of	the	defendant	
will	stop	the	statute	of	limitations,	as	it	gave	notice	to	the	other	party55.	Similar	ques-
tion	arises	whether	the	set-off	claim	has	a	lis	pendens	effect.	The	answer	depends	to	
the	 jurisdiction	 of	 the	 tribunal:	 if	 the	 tribunal	 would	 have	 jurisdiction	 to	 the	 set-off	
claim	as	a	main	claim,	then	the	set-off	would	create	a	lis	pendens	–	res	judicata	effect.	
If	the	set-off	is	adjudicated	just	as	a	defense	to	the	main	claim,	then	the	whole	award	
has	no	lis	pendens	–	res	judicata	effect	and	it	is	as	good	as	a	piece	of	paper	outside	the	
specific	tribunal	proceedings	for	the	amount	not	adjudicated	or	for	the	whole	amount	
if	the	set-off	claim	was	denied.	
	
	
	
	
	
																																																						
54	Richard	D.	Freer,	Forging	American	Arbitration	Policy:	Judicial	Interpretation	
of	 the	 Federal	 Arbitration	Act,	 Emory	 Public	 Law	Research	 Paper	No.	 9-69,	 accessed	
online	 on	 March	 9,	 2019	 at	 [https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1456452],	
p.79.	
55	Apostolos	 S.	 Georgiadis,	Michalis	 P.	 Stathopoulos,	 Astikos	 Kodikas,	 Genikes	
Arxes	IB,	264	(4).	
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B.	Jurisdiction	of	the	arbitral	tribunal	for	the	set-off	claim	
In	order	to	approach	this	matter	with	doctrinal	clarity,	the	writer	will	try	to	in-
vestigate	whether	there	is	any	practical	difference	when	the	set	off	claim	is	to	be	adju-
dicated	by	another	court	or	a	tribunal.	
	 By	 thoroughly	 investigating	 all	 the	 feasible	 alternatives,	 the	writer	 intends	 to	
come	to	a	conclusion,	whether	 it	affects	 in	any	way	the	main	claim,	which	court	has	
original	jurisdiction	on	the	set-off	counter-claim.	
	
B.	1	Different	scenarios	for	the	off	claim	to	be	adjudicated	
B.1.1	Set	off	claim	to	be	adjudicated	originally	by	another	court	or	arbitral	tribunal	
The	National	courts	will	define	the	applicable	law	by	following	their	own	set	of	
conflicts	of	law	rules56.	If	the	set	off	claim	is	to	be	adjudicated	by	a	national	court,	this	
has	to	be	taken	into	consideration	by	the	arbitral	tribunal.	If	the	tribunal	fails	to	take	
into	consideration	the	fact	that	another	court	is	already	adjudicating	about	the	set	off	
claim,	then	it	jeopardizes	the	enforceability	of	the	award	to	be	rendered,	as	it	may	face	
enforcement	problems	due	to	public	order	issues.	
An	arbitral	tribunal	may	use	many	different	methods	to	identify	the	applicable	
law	 to	 each	 dispute.	 The	 selection	 of	 the	 applicable	 substantive	 law	 is	 rarely	 scruti-
nized	by	judicial	review	in	proceedings	in	front	of	a	national	court57.	
In	this	particular	context	of	set	off	the	law	applicable	to	the	claim	of	the	set	off	
can	be	found	either	by	following	the	traditional	conflict	of	law	rules	of	Savigny,	by	ap-
																																																						
56	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	136.	
57	Gary	Born,	International	Commercial	Arbitration2,	Kluwer,	2014,	p.	2620.		
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plying	the	Lex	Loci	Arbitri58,	as	they	were	drafted	in	the	Rome	Convention	1980	(now	
Rome	Regulation	of	the	EU)59,	by	applying	a	national	law60,	or	a	mixture	of	more	than	
one	national	laws61.	While	the	Rome	Convention	is	not	applicable	per	se	to	arbitration	
agreements,	a	tribunal	may	use	this	mechanism	to	identify	the		
There	is	another	approach	that	the	tribunal	instead	of	pretending	that	it	has	to	
follow	the	same	conflict	of	law	rules,	as	if	it	was	a	national	court,	it	can	apply	the	voie	
direct	approach,	the	tribunal	may	choose	to	apply	a-national	bodies	of	law,	denational-
ized	rules,	unrelated	to	any	national	legal	order62.	
This	approach	of	the	applicable	law,	described	even	as	“arbitration	in	three	di-
mensions”	does	not	seem	to	be	accepted	worldwide63.	
	
																																																						
58	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	130.	
59	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	133.	
60	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	135.	
61	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	135.	
62	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	136.	
63	Jan	Paulsson,	Arbitration	in	three	dimensions,	International	and	Comparative	
law	quarterly,	LSE	Legal	Studies	Working	Paper	No.	2/2010,	p.	292.	
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B.1.2	Set	off	already	adjudicated	by	another	court	or	tribunal	–	Lis	Pendens	
When	another	court	or	tribunal	has	already	adjudicated	about	a	certain	claim,	
the	tribunal	should	follow	the	legal	precedent.	If	a	competent	court	or	tribunal	already	
adjudicated	about	the	claim,	not	only	it	is	a	waste	of	legal	recourses,	but	it	could	lead	
to	difficulties	when	trying	to	enforce	the	case	in	a	state	where	a	different	legal	prece-
dent	already	exists.	
The	 arbitral	 tribunal	 will	 just	 include	 in	 its	 decision	 the	 reasoning	 about	 the	
claims	adjudicated,	so	during	the	enforcement	procedure	the	parties	would	easily	rec-
ognize	 which	 part	 of	 the	 final	 award	 is	 to	 be	 enforced	 without	 any	 conditions	 and	
which	part	is	to	be	enforced	only	if	the	previous	court	decision	or	award	is	still	valid	(in	
case	the	decision	could	be	appealed).	
				
B.1.3	Set	off	claim	not	mature	to	be	adjudicated	by	any	court	or	tribunal	
The	arbitrators	have	the	competence	to	decide	the	main	claim,	taking	into	con-
sideration	the	validity	of	the	set	off	claim.	If	the	arbitrators	find	that	the	set	off	claim	
could	be	valid,	they	can	follow	the	same	scenario	suggested	about	splitting	the	claim	in	
two	parts.	
This	 is	 still	 not	 the	 best	 possible	 solution,	 as	 this	would	 delay	 the	 arbitration	
proceedings,	 especially	 about	 the	portion	of	 the	main	 claim	which	 is	not	part	of	 the	
set-off.	On	the	other	hand,	there	is	not	just	a	single	scenario	that	is	possible	that	a	tri-
bunal	could	face,	so	either	we	have	to	 imagine	all	the	possible	alternatives	or	accept	
that	 the	 tribunal	has	discretion	 to	decide	which	 is	 the	best	 road	path	 in	 the	 specific	
case.	
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B.4	The	arbitrability	of	the	set	off	claim	
It	 seems	 that	 the	 arbitrators	 have	 the	 competence	 to	 adjudicate	 the	 set-off	
claim	up	to	the	limit	of	the	main	claim,	for	which	the	claimant	has	already	given	con-
sent	to	the	tribunal	to	render	a	final	award.	
In	every	area,	like	corporate	disputes,	securities,	IP,	competition,	and	regulated	
sectors,	different	approaches	of	arbitrability	are	accepted64.	What	really	matter	is	not	
the	arbitrability	of	the	set-off	claim,	but	the	arbitrability	of	the	main	claim,	as	the	tri-
bunal	will	adjudicate	if	the	claimant	has	a	legal	claim	to	enforce	the	contracts	he	or	she	
seeks	on	the	amount	demanded.	
Even	Public	policy	would	not	be	an	issue	in	this	approach,	as	the	main	claim	will	
be	enforced	up	to	the	level	adjudicated	by	the	tribunal	and	the	set	off	claim	will	be	ad-
judicated	soon	by	the	competent	court,	so	by	the	time	the	issue	could	be	discussed	in	
from	of	a	national	court,	an	award	or	decision	will	already	have	solved	the	dispute.	
To	sum	up,	the	set	off	claim	is	outside	the	bounds	of	the	tribunal’s	power	and	
exactly	that	is	the	issue	that	this	paper	is	trying	to	respond	to,	so	for	any	reason,	pro-
cedural	or	 substantive	 law,	parties	 contract	or	public	policy	 issue,	 the	 tribunal	 is	not	
capable	of	adjudicating	the	set	off	claim.	So,	the	actual	scope	of	this	paper	is	how	the	
tribunal	should	react	to	an	issue	out	of	bounds.	
	
																																																						
64	Maria	Pilar	Perales	Viscasillas,	Is	a	uniform	arbitrability	rule	needed	at	an	In-
ternational	Level,	Kluwer	Arbitration	Blog,	posted	Jan	4,	2016.	
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B.5	Arguments	in	favor	of	adjudicating	the	set-off	claim	
B.5.1	Predictability	as	a	condition	of	justice	
The	predictability	of	the	applicable	law	that	governs	the	set	off65,	will	not	only	
increase	the	predictability	of	the	outcome	about	whether	the	claim	of	the	set	off	will	
be	taken	into	consideration	or	no,	but	will	also	help	to	lower	the	transaction	costs	 in	
commercial	transactions.	That	explains	why	while	interpreting	the	law	that	governs	the	
claim	of	the	set	off,	the	arbitrator	should	stick	to	general	acknowledged	legal	principles	
that	the	parties	(eg	their	legal	representatives)	could	be	applicable	to	their	contract.	
One	of	the	most	difficult	scenarios	is	when	the	tribunal	that	has	original	 juris-
diction	over	the	set-off	claim	is	not	expected	to	render	an	award	or	decision	soon	or	in	
the	 case	when	 the	 tribunal	 that	 has	 jurisdiction	 is	 non-existent,	 so	no	 clear	 timeline	
can	be	expected66.	
B.5.2	The	New	York	Convention	
The	 international	 acceptance	of	 the	New	York	 convention	 is	 one	of	 the	main	
reasons,	why	parties	 choose	 to	 arbitrate	 their	 disputes.	Arbitration	has	 solved	many	
problems	 that	 international	 litigation	 is	 still	 struggling	 to67.	 The	 solution	proposed	 in	
this	paper	has	to	be	compatible	with	the	New	York	Convection	to	the	highest	extend	
possible.	
																																																						
65	Christiana	 Fountoulakis,	 Set-off	Defences	 in	 International	 Commercial	Arbi-
tration	–	A	comparative	analysis,	p.	163.	
66	Francois	Perret,	Notes	-	Parallel	Actions	pending	before	and	Arbitral	Tribunal	
and	a	State	Court:	The	Solution	under	Swiss	law,	Arbitration	International	Vol.	16	–	No	
6,	2000,	p.	334.	
67	Tony	Cole,	Authority	and	Contemporary	 International	Arbitration,	Vol	7-	No	
3,	Louisiana	Law	Review,	p.	804.	
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Rendering	a	 final	partial	award	and	another	expecting	 final	adjudication	 from	
the	competent	court	is	inside	the	bounds	of	the	New	York	Convention	for	the	Recogni-
tion	and	Enforcement	of	the	Arbitral	Awards,	as	the	tribunal	can	perfectly	issue	a	par-
tially	enforceable	award.	The	claim,	which	is	equal	to	the	set	off	claim,	will	be	enforce-
able	in	the	future,	if	the	condition	that	the	competent	court	or	tribunal	decides	so	it’s	
fulfilled.	
New	York	Convention	demands	an	award	to	be	final,	but	a	single	claim	could	be	
separated	in	two	final	and	enforceable	awards.	So	the	parties	could	enforce	the	part	of	
the	award	that	 is	outside	the	set-off	 limits,	while	stay	proceedings	 for	the	portion	of	
the	main	claim	that	is	subject	to	the	set-off	notice.	
The	basic	question	that	the	New	York	Convention	leaves	to	national	law	is	the	
arbitrability	one68,	but	for	the	purposes	of	this	paper	this	is	not	an	issue	as	the	set	off	
claim	is	by	definition	not	arbitrable	by	the	tribunal	of	the	main	claim.	
	
B.6	Arguments	against	adjudicating	the	set-off	claim	
Arbitral	tribunals	may	render	final	awards	about	the	disputes	that	are	brought	
in	front	of	them,	but	the	tribunal’s	jurisdiction	has	to	remain	only	in	the	four	corners	of	
the	contract.	Only	an	exception	would	give	justification	to	the	tribunal	to	interpret	the	
parties’	agreement	as	not	final	writing	of	their	will.	
This	opinion	is	a	correct	statement	of	the	law,	but	just	a	partial	one.	The	parties	
may	indeed	did	not	expressly	authorize	the	tribunal	to	deal	with	the	set-off	claim,	but	
their	clear	and	without	doubt	 intention	was	to	resolve	the	dispute	without	the	inter-
ference	of	the	state	courts.	Both	parties	agreed	to	avoid	state	courts	and	maybe	they	
omitted	in	purpose	to	include	a	contractual	set-off	clause.	
																																																						
68	Christian	Oinker,	The	principle	of	Lis	Pendens	in	International	Arbitration:	The	
Swiss	Decision	Fomento	v.	Colon,	Arbitration	International	Vol.	18	–	No	2,	p.	141.	
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However,	 absent	 a	 clear	 term	 prohibiting	 the	 set-off,	 the	 initial	 arbitration	
agreement	includes	an	authorization	to	the	arbitral	tribunal	to	adjudicate	the	dispute	
in	a	final	and	binding	manner.	An	implied,	but	necessary	term	of	this	agreement	has	to	
include	 the	possible	defenses	 that	 the	parties	may	 raise	during	 the	arbitral	proceed-
ings,	or	their	agreement	is	just	a	piece	of	paper	without	any	legal	significance.	
Finally,	the	most	significant	argument	against	the	set-off	in	arbitral	proceeding	
is	the	efficiency	of	the	judicial	system.	On	the	one	hand,	the	tribunal	quickly	renders	its	
final	award	about	the	main	claim,	which	is	reduced	from	the	set-off	counter-claim,	but	
on	 the	other	hand,	another	 litigation	or	arbitration	will	be	needed	 to	adjudicate	 the	
rest	of	the	set-off	claim,	which	was	outside	the	award.	
	
B.7	Difference	between	partial	and	final	tribunal	awards	
Arbitral	tribunals	may	render	final	awards	about	the	disputes	that	are	brought	
in	front	of	them	to	be	adjudicated.	A	final	award	permanently	solves	the	dispute	and	
the	tribunal	has	not	power	to	make	any	further	actions,	after	the	award	is	rendered.	
The	exception	of	scrutiny	for	small	mistakes	to	be	corrected	does	not	change	the	finali-
ty	of	the	award.	
On	the	other	hand,	the	partial	award	is	not	final,	but	is	binding	about	what	the	
arbitrators	have	decided.	Despite	the	fact,	that	the	partial	awards	are	not	enforceable	
per	 se	 using	 the	 New	 York	 Convention,	 such	 as	 the	 provisional	 measures	 awards69,	
most	courts	around	the	world	will	provide	assistance	to	the	tribunal,	when	the	tribunal	
will	request	so.	
																																																						
69	Peter	Schosser,	The	competence	of	arbitrators	and	of	courts,	Arbitration	In-
ternational	Vol.	8	–	No	2,	p.	193.	
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C.	Set	off	in	International	Commercial	Arbitration	
An	arbitral	tribunal	should	not	ignore	set	off,	as	this	would	harm	the	legitimacy	
and	 the	 efficiency	 of	 International	 Commercial	 Arbitration,	 but	 it	 cannot	 be	 imple-
mented	if	the	partied	have	not	agreed	to	arbitrate	on	this	different	dispute.	
An	arbitral	tribunal	has	three	different	alternatives	when	dealing	with	a	set	off.	
To	enforce	the	set	off,	if	the	arbitral	tribunal	decides	that	there	is	such	a	valid	claim,	to	
ignore	the	set	off,	even	though	a	valid	claim	may	exist	and	finally	to	take	into	consider-
ation	 the	 fact	 that	 the	 set	 off	 claim	may	be	 valid,	 but	 the	 arbitral	 tribunal	 lucks	 the	
competence	to	adjudicate	this	claim.	
	
C.1	Enforcing	the	set	off	
The	set-off	claim	is	related	to	the	main	claim,	so	the	tribunal	has	no	jurisdiction	
to	enforce	the	set-off	counter-claim	per	se.	The	tribunal	can	only	adjudicate	that	the	
claimant	has	no	right	to	enforce	the	contract	at	the	amount	asked,	as	the	set-off	claim	
will	extinguish	the	claimant’s	demand.	
	
C.2	Ignoring	the	set	off	
This	approach	is	too	formalistic.	Applying	the	law	stricto	sensu	may	be	at	first	
sight	inside	the	bounds	of	the	law,	but	not	it’s	fairness	prospect.	Furthermore,	the	ap-
proach	of	the	Swedish	Supreme	Court,	affirming	the	rejection	by	the	tribunal	to	exam-
ine	the	set	off	claim70,	 is	clearly	in	the	wrong	path.	It	fails	to	show	the	importance	of	
adjudicating	the	existence	of	the	set	off,	if	the	arbitrators	have	jurisdiction	to	do	so.		
	
																																																						
70	Toronto	Conference,	International	Law	Association,	footnote	114	p.	36.	
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C.3	Take	into	consideration	the	set	off	
This	is	the	most	open-minded	approach,	close	to	the	commercial	reality.	While	
respecting	the	tribunal	jurisdiction	it	is	the	closest	to	what	the	parties	are	seeking	from	
arbitration:	to	achieve	an	enforceable,	final	and	binding	solution,	acceptable71	to	both	
parties,	which	would	facilitate,	or	even	guarantee	their	ongoing	business.	
	
C.3.1	An	example	
Here	is	an	example	of	a	set	off	claim,	altering	the	enforceable	part	of	the	main	claim.	
Table	1:	Set	off	example.	
	 Main	Claim	 Set	off	Claim	
Enforceable	part	of	
the	award	
Tribunal’s	
Award	
1	m	 0,5	m	 O,5	m	
	
	
																																																						
71	Tony	Cole,	Authority	and	Contemporary	International	Arbitration	Vol	7,	No	3,	
Louisiana	Law	Review,	p.	825.	
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C.3.2	Further	comments	
It	is	important	to	explain	some	basic	assumptions	this	paper	assumes	that	the	
set	off	claim	is	to	be	adjudicated	soon	from	a	competent	tribunal	or	court,	so	that	the	
enforceable	part	of	the	award	will	be	immediately	enforced.	The	rest	could	either	be	
enforced	as	soon	as	a	 final	decision	 is	 rendered	recognizing	the	non-existence	of	 the	
set	off	 claim	or	permanently	 fulfilled	 in	 case	 the	 set	off	 claim	 is	 found	valid	and	en-
forceable.	The	question	that	may	arise	is	the	definition	of	time	concerning	the	adjudi-
cation	and	who	will	control	or	guarantee	that	the	timetable	will	be	kept.		
Another	interesting	issue	is	whether	the	negative	award		of	the		arbitral	tribu-
nal	that	the	set-off	claim	does	not	exist	created	a	red	judicata	effect.	Unluckily	for	the	
efficiency	of	the	dispute	mechanisms	such	an	effect	could	not	be	created.	The	jurisdic-
tion	of	 the	arbitral	 tribunal	 is	 based	on	 the	 competence	of	 the	arbitrators	 to	decide	
their	own	competence,	solely	by	interpreting	the	four	corner	of	the	agreements	of	the	
parties	and	 trying	 to	understand	what	 their	will	 at	 the	 time	 they	entered	 the	agree-
ment.	Naturally	 it	 has	 to	 apply	 national	 laws	of	 the	 strict	 public	 policy	 or	 overriding	
rules,	 but	 the	 arbitral	 tribunal	 has	 jurisdiction	 just	 because	 of	 the	 agreement	 of	 the	
parties.	The	parties	have	agreed	to	resolve	a	certain	disputes	and	every	other	objec-
tion	that	could	arise	against	this	issue.	
Civil	procedure	doctrines	 in	civil	 law	countries	or	the	merge	effect	that	would	
apply	to	the	compulsory	counter-claims	 in	common	law	jurisdictions	will	both	end	to	
the	same	result:	a	compulsory	counter-claim	is	barred	in	the	future	from	being	reliti-
gated	(the	negative	effect	of	 res	 judicata)	only	when	the	tribunal	or	 the	court	would	
have	original	jurisdiction	for	the	set-off	counter-claim	if	it	was	raised	as	a	main	claim.	
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Final	Comments		
	 The	position	that	this	paper	takes	is	that	the	arbitrators	cannot	ignore	the	set	
off	claim,	if	they	believe	that	is	a	valid	one.	Arbitration	is	equal	to	litigation	in	applying	
the	law	and	rendering	awards	that	will	permanently	resolve	disputes	between	the	par-
ties.	Ignoring	the	reality	not	only	will	not	solve	any	problems,	but	will	just	move	them	
to	 the	 enforcement	 level,	 in	 front	 of	 a	 national	 court,	 while	 the	 parties	 specifically	
agreed	to	arbitrate	any	disputes	that	may	arise	from	the	given	contract.	
	 The	prerequisites	that	a	proposed	solution	should	fulfill	are	many:	the	suggest-
ed	solution	should	be	inside	the	New	York	Convention	bounds,	as	the	enforcement	of	
the	 arbitral	 awards	 in	more	 than	 150	 countries	 is	 one	of	 the	biggest	 incentives	 that	
parties	have	to	decide	to	arbitrate	their	disputes.	Furthermore,	the	solution	must	re-
duce	the	cost	of	commercial	transactions	and	should	minimize	the	upcoming	litigations	
and	arbitrations,	instead	of	multiplying	the	disputes.	In	addition,	the	awards	rendered	
must	 be	 enforceable	 in	 as	many	 jurisdictions	 as	 possible,	 so	 the	 suggested	 solution	
must	avoid	any	potential	public	policy	conflicts.	
	 The	writer	strongly	believes	that	the	suggested	solution	is	the	only	one	that	de	
lege	lata	is	practical,	pragmatic,	reasonable,	inside	the	treaties	bounds,	inside	the	arbi-
trators’	powers	and	the	parties	 intention	that	 is	the	final	solution	of	their	 legal	prob-
lems.	
After	 all	 the	 parties,	 did	 not	 choose	 arbitration	 for	 a	 logically	 correct	 conclu-
sion,	 but	 for	 emphasis	 in	 traditional	 arbitration	 placed	 on	 achieving	 a	 resolution	 ac-
ceptable	to	both	parties72.	
As	mentioned	above73,	a	very	 interesting	distinction	could	be	made	here:	 the	
tribunal	 has	 jurisdiction	 to	 deal	 with	 disputes	 if	 those	 disputes	 could	 be	 brought	 in	
																																																						
72	Tony	Cole,	Authority	and	Contemporary	International	Arbitration	Vol	7-,	No	
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front	of	the	tribunal	as	a	main	claim,	while	competence	is	broader	than	jurisdiction	and	
it	refers	to	all	those	disputes	that	the	tribunal	has	the	power	to	adjudicate,	in	relation-
ship	with	its	main	claim.	
This	 is	crucial	as	 if	 the	tribunal	had	original	 jurisdiction,	then	the	set-off	claim	
can	be	easily	treated	as	a	counter-claim,	so	the	tribunal	has	jurisdiction	to	adjudicate	
upon	the	counter-claim	with	res	 judicata.	On	the	other	hand,	when	the	set-off	claim	
lies	 outside	 the	 arbitral	 agreement	 per	 se,	 the	 tribunal	would	 still	 have	 the	 compe-
tence	to	adjudicate	the	set-off	claim	as	a	preliminary	claim,	before	ruling	on	the	main	
claim.	
The	competence	for	the	set-off	claim	is	related	with	the	jurisdiction	of	the	main	
claim	and	the	tribunal	can	rule	upon	both	just	because	it	has	jurisdiction	on	the	main	
one.	 If	the	claimant	has	the	right	to	withdraw	from	the	proceedings,	or	 if	the	parties	
agree	to	stop	the	arbitration	procedures,	then	the	tribunal	has	no	authority	to	further	
investigate	 upon	 the	 set-off	 claim,	 unless,	 as	 we	 discussed	 above,	 the	 set-off	 claim	
could	be	treated	as	a	counter-claim	per	se.	
	
	
	
	
	
	
	
	
																																																																																																																																																														
73	See	at	the	end	of	Chapter	A.	
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Conclusions	 	
	 This	 research	 found	out	 that	 set	off	 is	 so	 important	 in	daily	 financial	 transac-
tions	globally,	that	cannot	be	ignored	by	any	arbitral	tribunal.	
The	idea	of	splitting	the	main	claim	in	two	parts,	so	the	first	one	would	be	fully	
enforceable	and	the	second	one,	equal	to	the	set	off	claim	that	the	tribunal	could	pos-
sibly	 recognize	 as	 valid,	 would	 be	 just	 recognized	 by	 the	 tribunal,	 without	 binding	
power	of	the	award.	
This	separation	of	the	claim	is	following	the	doctrine	of	the	contractual	power	
of	 the	competence	of	 the	arbitral	 tribunal,	while	 respects	 the	allocations	of	 risks	 the	
parties	 initially	 intended,	when	 they	entered	 in	 the	 contract.	 Permits	 the	 tribunal	 to	
render	 a	 quick	 award	 about	what	 is	 certain	 about,	while	 does	 not	 harm	 any	 party’s	
rights	by	pretending	that	a	valid	claim	of	the	opposite	side	does	not	exist.	
The	separation	of	the	claim	in	two	parts,	the	certain	one	and	the	other	in	a	grey	
zone	could	also	be	supported	by	provisional	measures	that	the	tribunal	may	order	till	
the	 final	 adjudication	 of	 the	 set	 off	 claim	 from	 the	 competent	 authority.	 This	 is	 the	
new	idea	that	this	paper	brings:	in	cases	when	the	tribunal	does	not	feel	comfortable	
to	adjudicate	finally	the	set-off	claim,	then	it	should	be	allowed	to	split	the	claim	and	
decide	finally	on	the	portion	of	the	claim	that	is	not	covered	by	the	set-off	claim.	
Furthermore,	 this	separation	fits	 inside	the	current	structure	of	 the	New	York	
convection	 and	 does	 not	 require	 any	 additional	 revisions.	 The	 arbitrators	 have	 the	
competence	to	decide	not	only	about	their	jurisdiction,	but,	naturally,	they	can	decide	
about	the	substance	of	the	dispute.	So,	they	are	entitled	to	decide	about	part	of	the	
claim,	 while	 rendering	 a	 non-final	 award	 deciding	 temporarily	 about	 the	 claim	 that	
equals	to	the	claim	of	the	set-off	the	court	acknowledges	to	be	valid.		
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Finally,	the	scope	of	this	paper	was	not	to	investigate	the	set-off	per	se,	but	the	
admissibility	of	the	set-off	in	arbitral	proceedings74.	
	
	
	
	
																																																						
74	Michael	Pryles	and	Jeffrey	Waincym,	Multiple	Claims	in	Arbitrations	Between	
the	 Same	 Partie,	 accessed	 online	 on	 March	 10,	 2017	 at	 [http://www.arbitration-
icca.org/media/4/63529655901040/media012223886747020multiple_claims_in_arbitrations_between_the_same_parties.pdf],	
passim.	
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